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Example Counterfeit Mitigation Clauses within T&C’s:

Example 1 
Product

Parts are guaranteed to be new, unused, and in original packaging an all date codes match unless otherwise agreed to in writing by both parties.

[Insert your company name] reserves the right to quarantine suspect counterfeit, fraudulent and counterfeit parts. Payment in this case will be held until OCM or appropriate body provides conclusive results whereupon parts may be subject to disposition and details reported to the appropriate authorities. The disclosure of the source and location of supply is to be provided where requested. At this point no payment will be issued to the seller. In cases where payment is made in advance, full reimbursement will be required including any 3rd party testing charges incurred by [Insert your company name].

Definitions:

· Suspect – Evidence exists that the part may be Fraudulent or Counterfeit.

· Fraudulent – Part was misrepresented as meeting customer requirements; includes used parts represented as new parts.

· Counterfeit – Fraudulent part that has been confirmed as being a copy, imitation or substitute that has been represented, identified, or marked as genuine, and/or altered by a source without legal right with intent to mislead, deceive or defraud.

Example 2 
COUNTERFEIT SUPPLIES

1.1 The Supplier shall ensure that Counterfeit Supplies are not delivered to the Purchaser. In fulfilling its obligations under the Order, the Supplier shall only purchase products to be delivered or incorporated as Supplies to the Purchaser directly from the OCM or OEM. Supplies shall not be acquired from an Independent Distributor without written consent from the Purchaser.
1.2 The Supplier shall as soon as practicable notify the Purchaser if the Supplier becomes aware or suspects that it has acquired Counterfeit Supplies. When requested by the Purchaser, the Supplier shall provide documentation that authenticates traceability of the affected Supplies to the OCM or OEM.
1.3 In the event that Supplies delivered under the Order constitute or include Counterfeit Supplies, the Supplier shall, at its expense promptly replace such Counterfeit Supplies with genuine Supplies conforming to the requirements of the Order. Notwithstanding any other provision in the Order, the Supplier shall be liable for all costs relating to the removal and replacement of Counterfeit Supplies, including without limitation the Purchaser’s costs of removing Counterfeit Supplies, of reinserting replacement Supplies and of any testing necessitated by the reinstallation of Supplies after Counterfeit Supplies have been exchanged.

Example 3
1.1 Counterfeit Goods
The Contractor shall ensure that Counterfeit Goods are not supplied in the Contract. In the event that the Contractor detects any such Counterfeit Goods he shall immediately quarantine the Article(s) and inform the Authority by writing to the Project Manager as detailed in Box 2 of DEFFORM 111. The Contractor shall then await further instructions from the Authority.

Example 4
Definitions

· “Counterfeit Plant” means fraudulent Plant that is or contains items that are a copy, imitation or substitute and have been represented, identified or marked as genuine, and/or have been altered by a source without a legal right to do so, with intend to mislead, deceive or defraud.

· “Plant” means all items to be supplied by the Contractor under the Contract including plant, machinery, apparatus, materials, components and software and including any item belonging to XXX to be repaired, modified or reconstructed by the Contractor.

· “Works” means all Plant to be designed and/or supplied, and/or work to be performed by the Contractor including repair, modification or reconstruction of Plant, all as set out in or reasonably to be inferred from the Specification.
· “Counterfeit Goods” means fraudulent Goods that is or contains items that are a copy, imitation or substitute and have been represented, identified or marked as genuine, and/or have been altered by a source without a legal right to do so, with intend to mislead, deceive or defraud.

· "Goods" means the articles or things described in the Contract and such packaging as may be necessary for their immediate containment or handling of the Goods but excluding additional cartons, cases and other similar containers used for convenience of distribution.

Clause

“COUNTERFEIT PLANT”
The Contractor shall ensure that no Counterfeit Plant is delivered to XXX during the performance of the Works. The Contractor shall only purchase products to be delivered or incorporated as Plant directly from the Original Component Manufacturer (“OCM”) or Original Equipment Manufacturer (“OEM”), or through an OCM or OEM distributor chain. Products to be delivered or incorporated as Plant shall not be acquired from an independent distributor without the written consent of XXX.

The Contractor shall, as soon as reasonably practicable, notify XXX if it becomes aware or suspects that it has acquired or delivered Counterfeit Plant. The Contractor shall quarantine any suspected or known Counterfeit Plant as soon as possible and carry out further investigation in order to identify whether the items are conforming, non-confirming, counterfeit or fraudulent. When requested by XXX, the Contractor shall provide documentation that authenticates the traceability of the affected Plant to the OCM or OEM. 

In the event that the Contractor uses Counterfeit Plant in carrying out the Works, the Contractor shall, at its own expense, promptly replace such Counterfeit Plant with genuine Plant conforming to the requirements of the Contract. Notwithstanding any other provision in the Contract, the Contractor shall be liable for all costs relating to the removal and replacement of Counterfeit Plant, including without limitation, XXX's costs of removing Counterfeit Plant, of reinserting replacement Plant and of any testing necessitated by the reinstallation of Plant after the Counterfeit Plant has been exchanged.

Clause:

“Deleterious Materials and Counterfeit Plant”
If and to the extent that the Services include the design of any (or any part of any) building, structure, plant or machinery the Consultant will exercise the standard of reasonable skill, care and diligence required by the Contract to see that it does not specify for use in such building, structure, plant or machinery or (as appropriate) authorise or approve the specification or use by others of:

(i) products goods or materials generally known at the time of specification to be deleterious to

  
health and safety or to the durability of buildings and/or other structures and/or finishes and/or plant and machinery in the particular circumstances in which they are used; 
(ii)
products goods or materials which do not accord with British or European Union Standards and/or Codes of Practice current at the time of specification or such equivalent standards or requirements and good building and engineering practice;
(iii)
products goods or materials which do not accord with the guidelines contained in the edition of the publication “Good Practice in the Selection of Construction Materials” (British Council for Offices) current at the time of specification; or
(iv)
products goods or materials which could reasonably be considered to be Counterfeit Plant or plant which is not otherwise delivered directly from the Original Component Manufacturer (“OCM”) or Original Equipment Manufacturer (“OEM”), or through an OCM or OEM authorised distributor chain. 
If in the performance of its duties under the Contract the Consultant becomes aware that it or any other person has specified or used or authorised or approved the specification or use by others of any such products or materials referred to in this clause the Consultant will notify XXX in writing forthwith.  This clause does not create any additional duty for the Consultant to inspect or check the work of others which is not required by the other provisions of the Contract.

Clause

“COUNTERFEIT PLANT”
The Owner shall ensure that no Counterfeit Plant is delivered to XXX during the performance of this Contract. The Owner shall only purchase products to be delivered or incorporated as Plant directly from the Original Component Manufacturer (“OCM”) or Original Equipment Manufacturer (“OEM”), or through an OCM or OEM distributor chain. Products to be delivered or incorporated as Plant shall not be acquired from an independent distributor without the written consent of XXX.

The Owner shall, as soon as reasonably practicable, notify XXX if it becomes aware or suspects that it has acquired or delivered Counterfeit Plant. The Owner shall quarantine any suspected or known Counterfeit Plant as soon as possible and shall carry out such further investigation as XXX may require. 

In the event that the Owner uses Counterfeit Plant in the performance of this Contract, the Owner shall, at its own expense, promptly replace such Counterfeit Plant with genuine plant conforming to the requirements of the Contract.

Clause

“QUALITY”
 (i) The Seller shall ensure that no Counterfeit Goods are delivered to XXX. The Seller shall only purchase products to be delivered or incorporated as Goods directly from the Original Component Manufacturer (“OCM”) or Original Equipment Manufacturer (“OEM”), or through an OCM or OEM distributor chain. 

(ii) The Seller shall immediately notify XXX if it becomes aware or suspects that it has acquired or delivered Counterfeit Goods and shall thereafter immediately quarantine any suspected or known Counterfeit Goods.

The information contained in this document has been supplied to you by Astute Electronics sharing knowledge with CIPS members. 

Both Astute and CIPS takes no responsibility for any loss or damage in anyway arising from your interpretation or use of this information. 

To find out more about Chartered Institute of Procurement & Supply visit www.cips.org or call +44 (0)1780 756777 or email info@cips.org 

Easton House, Church Street, Easton on the Hill, Stamford, Lincolnshire, PE9 3NZ.
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The following document outlines some examples from Astute Electronics of Mitigation Clauses that can be used within T&C’s for Counterfeit, Fraudulent and Suspect Items (CFSI).
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